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Chapter 14

Ireland

McCann FitzGerald

Kevin Kelly

Elva Carbery

1 Environmental Policy and its
Enforcement

1.3 To what extent are public authorities required to
provide environment-related information to interested
persons (including members of the public)?

1.1 What is the basis of environmental policy in your
jurisdiction and which agencies/bodies administer
and enforce environmental law?

Environmental policy in Ireland is largely driven by, and derived
from, EU policy on the environment, and is developed locally by the
Department of the Environment, Community and Local Government
(“DECLG”). Environmental law in Ireland is administered,
regulated and enforced mainly by local authorities, such as County
Councils, and by the Environmental Protection Agency (“EPA”).
Most recently, many of the existing water services functions of local
authorities (including prosecutorial powers in respect of certain
water services matters) were transferred to Irish Water, a newly
established semi-state company.

Local authorities deal with planning matters, including the grant
of permission (also including conditions for minor environmental
matters) for day-to-day development, subject to appeal to An
Bord Pleanala (“ABP”). More significant development consent
applications are made directly to ABP. The EPA licenses major
industry (in addition to any other development consents required)
purely with regard to environmental discharges, emissions and
waste handling.

Environmental enforcement in general is undertaken by local
authorities and the EPA; however, members of the public (and
therefore NGOs) can themselves enforce the legislation (and in
many cases do so).

1.2 What approach do such agencies/bodies take to the
enforcement of environmental law?

In Ireland, regulatory agencies will act either by way of statutory
notice requiring compliance and/or ultimately by prosecution of the
offender.

In the case of local authorities and Irish Water, they will generally
(depending on the legislation in question) issue warning letters
followed by enforcement notices which, if not complied with,
may then be followed by legal proceedings, including criminal
prosecution. Similarly, the EPA, which has a separate enforcement
arm called the Office of Environmental Enforcement (“OEE”),
will, in the event of non-compliance with environmental laws, and
depending on the urgency of the matter, issue a warning, followed,
if necessary, by enforcement action.

Public authorities are obliged by legislative provisions to provide
such information to interested parties and, in certain cases, to the
public generally. The obligation relating to information on the
environment arises pursuant to the European Communities (Access
to Information on the Environment) Regulations 2007 (S.I. 133
of 2007) as amended by the European Communities (Access to
Information on the Environment) Regulations 2011 (S.I. 662 of
2011) and the European Communities (Access to Information
on the Environment) Regulations 2014 (S.I. 615 of 2014), which
transpose Directive 2003/4 EC into Irish law. A public authority
has the discretion to refuse a request on certain grounds, including
commercial or industrial confidentiality or intellectual property
rights.

In addition to the above, there exists “freedom of information”
legislation, requiring the provision of information generally to the
public in relation to activities of public authorities.

2 Environmental Permits

2.1 When is an environmental permit required, and may
environmental permits be transferred from one person
to another?

The EPA, local authorities and Irish Water will issue permits to
persons intending to discharge emissions to the environment during
the course of their activities or business. Depending on the nature
of the activity and the emission or discharge, a person will make an
application for an Industrial Emissions Licence (“IE Licence”), an
Integrated Pollution Control Licence (“IPC Licence”), a greenhouse
gas emissions permit (“GHG Permit”), a waste licence to the EPA,
an application for an air pollution licence or waste permit to the
local authority or a trade effluent discharge licence to Irish Water.

Depending on its nature, a permit can usually be transferred from
one person to another. Prior to the transfer of an IE Licence, an IPC
Licence, a waste licence or a GHG Permit, the consent/approval of
the EPA will be required. Although the law is not entirely clear as
to whether water, air and waste permits require permission to be
transferred, it is generally advisable for permit holders to liaise with
the relevant regulatory authority informing them of the change of
permit details.
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2.2 What rights are there to appeal against the decision
of an environmental regulator not to grant an
environmental permit or in respect of the conditions
contained in an environmental permit?

A decision of a local authority or Irish Water in relation to water and
air pollution permits can be appealed to ABP and can be subject to
judicial review. Decisions of a local authority in relation to waste
collection permits may be appealed to the District Court and appeals
in relation to certificates of registration and waste facility permits
are made to the court of competent jurisdiction.

Prior to the granting of an IE Licence, an IPC Licence, GHG Permit
or waste licence by the EPA, the EPA will issue a proposed decision
on the permit/licence application and an applicant or other relevant
person can make an objection to the EPA within eight weeks. Once
a final permit has been granted, the decision of the EPA can be
judicially reviewed on points of procedure in the High Court within
eight weeks of the decision.

2.3 Is it necessary to conduct environmental audits or
environmental impact assessments for particularly
polluting industries or other installations/projects?

Typically, an ongoing environmental auditing procedure will apply
as part of an environmental management system and the monitoring
and reporting procedure set out in the conditions of a permit.

Under the European Communities (Environmental Impact
Assessment) Regulations 1989 to 2006, and Ireland’s planning
legislation generally, an environmental impact assessment (an
“EIA”) is required at the development stage of all projects that are
likely to have a significant impact on the environment. In addition,
an appropriate assessment pursuant to the Habitats Directive may
be required where a project is likely to have a significant effect
on a European Site I (i.e. special protection area or special area of
conservation).

Following the decision of the European Court of Justice in
Commission v. Ireland [case C-50/09], Ireland introduced new sets
of Regulations in 2012, 2013 and 2014 in order to remedy various
defects in Ireland’s EIA legislation.

2.4 What enforcement powers do environmental
regulators have in connection with the violation of
permits?

Environmental regulators have extensive powers under environmental
legislation to take the necessary steps to remedy breaches of
environmental permits. A regulator will usually issue a notice in the
first instance calling on a non-compliant person to remedy the breach.
Failure to comply with a notice is an offence and the regulator can
prosecute a person for such failure. The nature of any fine imposed
will depend on the breach, but environmental legislation provides for
maximum fines of up to €15,000,000 and/or imprisonment of up to
10 years. The regulator can also take steps to remedy a breach itself
and seek to recover the cost from the permit holder, or the owner
or occupier of the site where the breach occurred. Where there is
a persistent and serious breach of a permit, a regulator can carry out
a review or revoke or suspend a permit or licence. See question 1.1
above regarding enforcement by members of the public.

3 Waste

3.1 How is waste defined and do certain categories of
waste involve additional duties or controls?

The Waste Management Acts 1996 to 2015 (“WMA”) define waste
as any substance or object which the holder discards or intends or
is required to discard. The definition excludes various gaseous
effluents, unexcavated contaminated soil, certain non-hazardous
agricultural and forestry materials. It also excludes uncontaminated
soil, which is to be used for the purpose of construction on the site
from which it was excavated. Recent changes have clarified when
by-products are no longer classed as waste and when waste can cease
to be waste, having undergone a recovery process. Pursuant to the
European Union (Industrial Emissions) Regulations 2013, certain
categories of waste activity which fall under the First Schedule are
now licensed by the EPA under an IE Licence and are associated
with another IE Licensable activity.

There are certain categories of waste which involve additional
duties or controls, including hazardous waste, waste oils, bio-
waste, batteries, tyres, end-of-life vehicles and waste electrical and
electronic equipment (“WEEE”).

3.2 To what extent is a producer of waste allowed to
store and/or dispose of it on the site where it was
produced?

Certain waste can be stored on a temporary basis for up to six
months, provided that a certificate of registration is obtained.

The original waste producer or other waste holder must be authorised
to dispose of waste and must carry out the treatment of the waste
in accordance with the waste hierarchy and so as not to cause or
facilitate the abandonment or dumping of waste or the transport,
recovery or disposal of that waste in a manner that causes or is likely
to cause environmental pollution.

3.3 Do producers of waste retain any residual liability in
respect of the waste where they have transferred it
to another person for disposal/treatment off-site (e.g.
if the transferee/ultimate disposer goes bankrupt/
disappears)?

The WMA places a duty on a waste producer/holder to only transfer
waste to an “appropriate person”, being a person authorised to
undertake the collection, recovery or disposal of the class of waste
in question. After the waste is transferred, the person who has taken
possession of the waste becomes a waste holder and, as such, there
is an unbroken chain of responsibility. Provided that the original
waste producer has transferred the waste to another person in
accordance with the provisions of the WMA (save where the transfer
is for preliminary treatment only), the original waste producer will
not retain any residual liability. However, if waste is transferred
other than in accordance with the WMA, then in accordance with
the “polluter pays” principle, the costs of waste management may
be borne by the original waste producer, in addition to any other
holder of the waste.
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3.4 To what extent do waste producers have obligations
regarding the take-back and recovery of their waste?

Take-back and recovery obligations are imposed on waste producers
(including retailers, importers and manufacturers) of certain streams
of waste, including batteries, end-of-life vehicles, tyres, WEEE,
packaging waste and farm plastics. There are a number of approved
schemes for the collection and recovery of such waste.

4 Liabilities

41 What types of liabilities can arise where there is a
breach of environmental laws and/or permits, and
what defences are typically available?

Where there is a breach of environmental law and/or a permit,
liability can arise in both criminal law and/or civil law. A breach
of criminal law arises where a person breaches statutory duty,
fails to comply with a direction and/or fails to comply with permit
conditions. Depending on the nature of the breach, a person could
be liable on prosecution for a fine and/or a term of imprisonment and
any cost of clean-up and remediation required. Civil liability can
arise where there is a claim for damages for breach of statutory duty,
negligence, trespass or nuisance and a claim for damages would
include a claim for any loss, costs and expenses, including the cost
of remediation. See question 1.2 above. Typically, it would be a
defence to show that the activity alleged to constitute a breach was
carried out in accordance with the permit or licence conditions and/
or that a person was not responsible for causing or permitting the
breach (including an act of God) and/or they used reasonable care
to prevent the breach.

Environmental breaches are typically strict liability offences,
meaning that proof of the intention of the person is not required.
The expression “causing or permitting” is widely defined and if an
activity or premises is in the control of a person (being an owner or
occupier) and a breach of law or of permit conditions occurs, that
can be sufficient to render a person liable.

4.2 Can an operator be liable for environmental damage
notwithstanding that the polluting activity is operated
within permit limits?

Notwithstanding the permit defence in question 4.1 above, an
operator could be liable at common law for the torts of breach of
statutory duty, negligence, trespass and nuisance, regardless of the
fact that the polluting activity is operated within the permit limits.
An operator can also be liable under the European Community
(Environmental Liability) Regulations 2008 to 2011, where it fails
to comply with a direction from the EPA to remedy or prevent an
imminent threat of environmental damage.

4.3 Can directors and officers of corporations attract
personal liabilities for environmental wrongdoing, and
to what extent may they get insurance or rely on other
indemnity protection in respect of such liabilities?

Yes, although usually it would have to be shown that the director
or officer was in control of and/or had knowledge of the breach
and it arose due to an act or omission on their part. It is possible
for directors to get insurance cover against civil liabilities but not
against criminal liabilities. See Section 11 below.

4.4 What are the different implications from an
environmental liability perspective of a share sale on
the one hand and an asset purchase on the other?

In a share sale, all of the liabilities, both past and present, transfer on
closing. In an asset purchase, only the asset transfers. Therefore,
in an asset transfer, the liability for environmental issues is limited
to those that relate specifically to the asset transferred and this, of
course, could carry a risk of future liability for the cost of the clean-
up and remediation of a contaminated site.

4.5 To what extent may lenders be liable for
environmental wrongdoing and/or remediation costs?

The law in relation to lender liability in Ireland is unclear. However,
there is a risk that if a lender (in enforcing its security) has control
over, or participates in, the activity and decision-making which causes
or permits a breach of environmental law, it may incur liability.

5 Contaminated Land

5.1 What is the approach to liability for contamination
(including historic contamination) of soil or
groundwater?

The law in Ireland is fragmented and there is no specific legislation
which addresses contaminated land. In general, the liability for
contamination to land lies with the owner or occupier of the land.
The “polluter pays” principle applies to water and air where liability
lies with the person who caused or permitted the pollution. Liability
for waste management lies with the original waste producer, and the
current and/or previous waste holders.

Environmental clean-up is mandatory where a party breaches the
provisions of the EPA Acts, 1992 to 2015 (“EPA Acts”), the WMA
and the Water Services Act, 2007 to 2014 “Water Services Act”).
Sections 55 to 58 of the WMA are particularly relevant and may
require that a person who is holding, recovering or disposing of
waste be liable for the costs of clean-up and any costs incurred by
the relevant regulatory authority in investigating an incident. A
person found guilty of an offence under the WMA, the EPA Acts or
the Water Services Act may face criminal prosecution (see questions
1.2 and 2.4 above). In addition to the common law obligations, there
is a statutory civil liability where water or air contamination causes
injury, loss or damage to a person or a person’s property. Larger
installations are likely to be subject to the IE licensing regime.

Where a development is proposed on contaminated land, the
regulatory authority may make remediation of the site a condition to
the grant of planning permission, licence or permit. There are also
powers under legislation regarding derelict sites.

With regard to historic contamination of soil, unless the
contamination is at risk of moving off-site, there would generally be
no obligation to disclose such contamination or to do anything with
the site in that respect.

5.2 How is liability allocated where more than one person
is responsible for the contamination?

Where there is more than one person responsible, they will be jointly
and severally liable and any decision of the courts may be enforced
in full against any of those found to be responsible.
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5.3 If a programme of environmental remediation is
‘agreed’ with an environmental regulator can the
regulator come back and require additional works or
can a third party challenge the agreement?

A regulator could come back and require additional works. This
would arise in the context of any agreement and they would reserve
their rights to do so. An agreement could be deemed to constitute an
act or decision by the authority which could be judicially reviewed.
Where a review is sought, the courts will review the decision-
making process and not the merits of the decision.

7.2 When and under what circumstances does a person
have an affirmative obligation to investigate land for
contamination?

A person has an affirmative obligation to investigate land for
contamination where there is an imminent threat of environmental
damage. If there was a risk that land contamination was migrating
off-site and/or polluting groundwater, there could be a threat of
environmental damage. Even if there was historical contamination
but no threat of environmental damage exists, there is no obligation
to investigate for land contamination.

5.4 Does a person have a private right of action to seek
contribution from a previous owner or occupier
of contaminated land when that owner caused, in
whole or in part, contamination; and to what extent
is it possible for a polluter to transfer the risk of
contaminated land liability to a purchaser?

The general rule in property transactions is “caveat emptor” (buyer
beware). The purchaser must satisfy itself as to the condition
of the property and is not entitled to any redress from the seller
unless it can show a misrepresentation or a breach of any agreed
warranty. The authorities may still pursue the previous owner for
any offences it committed during its period of ownership, subject to
any limitation periods.

5.5 Does the government have authority to obtain from
a polluter, monetary damages for aesthetic harms to
public assets, e.g. rivers?

The relevant authorities are entitled to claim general damages. The
courts may also impose fines. The definition of environmental
damage has been expanded under the Environmental Liabilities
Directive, which has been transposed into Irish law.

6 Powers of Regulators

6.1 What powers do environmental regulators have to
require production of documents, take samples,
conduct site inspections, interview employees, etc.?

Under environmental legislation in Ireland, regulators have extensive
powers to issue notices, make directions, order the production of
documents, take samples, conduct site inspections and carry out
investigations into breaches of the statutory code.

7 Reporting / Disclosure Obligations

7.1 If pollution is found on a site, or discovered to
be migrating off-site, must it be disclosed to an
environmental regulator or potentially affected third
parties?

Environmental legislation specifically provides that a person must
disclose pollution to an environmental regulator when it is migrating
off-site. Specific reporting provisions are set out under the IE
and IPC licensing regime, water pollution and waste legislation.
An operator is also obliged under the European Community
(Environmental Liability) Regulations 2008 to 2011 to notify the
EPA where there is an imminent threat of environmental damage.

7.3 To what extent is it necessary to disclose
environmental problems, e.g. by a seller to a
prospective purchaser in the context of merger and/or
takeover transactions?

There are no specific statutory provisions that require the disclosure
of environmental problems by a seller to a purchaser. A purchaser
typically raises pre-contract enquiries, requisitions on title and
carries out a due diligence exercise which assists in identifying any
environmental problems. Subsequent disclosure and negotiation of
warranties may also identify environmental issues.

8 General

8.1 Is it possible to use an environmental indemnity to
limit exposure for actual or potential environment-
related liabilities, and does making a payment to
another person under an indemnity in respect of a
matter (e.g. remediation) discharge the indemnifier’s
potential liability for that matter?

The use of environmental indemnities is possible and is often used
in commercial transactions such as mergers or acquisitions in order
to limit exposure for environmental liabilities. However, payment
under such an indemnity would not prevent criminal sanction
following prosecution by regulatory authorities as those authorities
would not (and could not) be bound by the indemnity. With regard
to other third parties, they would be free to pursue either or both
parties for environmental damage.

8.2 Is it possible to shelter environmental liabilities off
balance sheet, and can a company be dissolved in
order to escape environmental liabilities?

Although it is possible to hold contaminated land or a manufacturing
site in a separate corporate entity, this will not necessarily achieve
the desired result, as the directors and officers of that entity may
well have personal criminal liability in respect of the environmental
liabilities. See question 4.3 above.

Subject to the above comments, particularly in relation to liability of
directors, officers and possibly others in a company, the dissolution
of'a company holding a polluting asset could result in environmental
liability being borne by the State. However, depending on the precise
circumstances of the case, if contamination by waste materials was
involved (the most common situation) and if the directors or indeed
shareholders of the dissolved company were themselves responsible
for the polluting activities, then aside from criminal prosecution,
they could possibly be held responsible for remediation costs in civil
law.
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8.3 Can a person who holds shares in a company be
held liable for breaches of environmental law and/or
pollution caused by the company, and can a parent
company be sued in its national court for pollution
caused by a foreign subsidiary/affiliate?

Although highly unlikely in normal circumstances, under Ireland’s
legislative regime on waste and, in particular, Section 9(2) of the
WMA, a company shareholder can (in limited situations) be held
liable for the pollution caused by the company. This could arise in
circumstances where the shareholder was in effective control of the
company’s non-compliant actions.

There is no provision of Irish law expressly permitting a parent
company to be pursued in respect of pollution caused by its foreign
subsidiary or affiliate. However, if the parent company has provided
a parent company guarantee in respect of the environmental
obligations of the subsidiary then the parent company will have an
obligation under that instrument to either pay or remedy damage and
could be sued on foot of it.

8.4 Are there any laws to protect “whistle-blowers” who
report environmental violations/matters?

9 Emissions Trading and Climate Change

9.1 What emissions trading schemes are in operation in
your jurisdiction and how is the emissions trading
market developing there?

Ireland is part of the EU Emissions Trading Scheme (“ETS”). The
ETS covers various types of high emission stationary installations,
including power stations, combustion plants and oil refineries. The aim
of the ETS is to help EU Member States achieve their commitments to
limit or reduce greenhouse gas emissions in a cost-effective way. In
2012, the ETS was extended to include certain aircraft flying from, to
or within the EU. The national emission trading registry is required
to be maintained and this is done by the EPA.

The ETS was launched on 1 January 2005 and has now entered its
third phase, which will run from 2013 until 2020. The main changes
in the third phase include (i) a single, EU-wide cap on emissions, in
place of 27 national caps, (ii) auctioning free allocation, now being the
default method for allocating allowances, (iii) for those allowances
still given away for free, new harmonised allocation rules will apply,
and (iv) additional sectors and gases are included in the third phase.

Yes, the Protected Disclosures Act, 2014 (the “2014 Act”) came
into law in July 2014. The objective of the 2014 Act is to enable
employees and contractors to make disclosures which are in the
public interest without the fear of being identified. The 2014 Act
also provides “whistle-blowers” with protection from victimisation
and most civil proceedings.

8.5 Are group or “class” actions available for pursuing
environmental claims, and are penal or exemplary
damages available?

There are certain types of “class action” available in this jurisdiction.
However, they are so limited as to be virtually useless.

There is very limited provision for exemplary or penal damages in Irish
Statute law. While there have been very few awards of exemplary or
“punitive” damages by the Irish courts, they have shown themselves
willing to make such awards if the circumstances demand it.

8.6 Do individuals or public interest groups benefit
from any exemption from liability to pay costs when
pursuing environmental litigation?

Generally, the costs of proceedings are at the discretion of the court
and usually costs are said to “follow the event”, i.e. the losing side is
liable to pay the costs of the other side. However, judicial discretion
in judicial review cases concerned with specific environmental
matters has been limited by the introduction of Section 50B of
the Planning and Development Acts 2000 to 2015 (the “Planning
Acts”) and further amended by s. 21 of the Environment
(Miscellaneous Provisions) Act, 2011 (the “2011 Act”) whereby in
certain circumstances each party to the proceedings must bear its
own costs. The court may award costs to an applicant to the extent
that it is successful in its application. The court may order costs
against a party (including an applicant) where a claim is vexatious,
the party mis-conducted itself or is in contempt. In addition, the
court is entitled to award costs in favour of a party in a matter of
exceptional public importance and where it is in the interests of
justice to do so. This will likely favour NGOs or those challenging
decisions in circumstances where they would not otherwise have
been entitled to recovery of their costs.

9.2 Aside from the emissions trading schemes mentioned
in question 9.1 above, is there any other requirement
to monitor and report greenhouse gas emissions?

GHG Permits are regulated in Ireland under the European
Communities (Greenhouse Gas Emissions Trading) Regulations
2012, as amended (the “2012 Regulations™). The 2012 Regulations
implement the ETS in Ireland.

Aside from obligations arising under the ETS, domestic legislation,
in particular the EPA Acts and the Air Pollution Act 1987, provide
certain requirements to monitor and report emissions (i.e. an
emission of a pollutant into the atmosphere).

Under the EPA Acts, IE and IPC Licences are required for, but not
limited to, any activity which releases emissions. The EPA will not
grant an IE Licence or an IPC Licence unless it is satisfied that the
emissions released will not contravene a relevant standard or cause
significant environmental pollution. Conditions can be attached
to these licences, which may include specifying the means of
controlling and monitoring the emissions.

Under the Air Pollution Acts 1987 to 2011, a local authority has the
power to grant a licence to operate an industrial plant, and such a
licence will only be granted if, amongst other things, the emissions
from that plant will comply with any relevant emission limit value.
Local authorities also have the power to specify emission limits for
different areas or classes of areas. In addition, the local authorities
have the power to carry out monitoring of air quality and the nature
and effect of emissions as they deem necessary, or as directed by the
Minister for Environment, Community and Local Government (the
“Minister for the Environment”).

9.3 What is the overall policy approach to climate change
regulation in your jurisdiction?

The Climate Action and Low Carbon Development Act was enacted
in December 2015 (“Climate Act”). The Act provides for the
establishment of a national framework with the aim of achieving
a low carbon, climate resilient and environmentally sustainable
economy by 2050 through mitigation plans and national adaptation
frameworks. In carrying out their frameworks, ‘Public Bodies’
have a duty to have regard to the Climate Act in carrying out their
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functions. At EU level, Ireland has committed to the reduction of
greenhouse gas emissions by 20% (of 1990 levels) by 2020.

In addition to the above, domestic legislation such as the Energy
(Biofuel Obligation and Miscellaneous Provisions) Act, 2010, as
amended by the Energy (Miscellaneous Provisions) Act, 2012, the
Electricity Regulation (Amendment) (Carbon Revenue Levy) Act,
2010 and the Natural Gas Carbon Tax Regulations 2010 have been
implemented to assist Ireland in reducing its carbon emissions.

10 Asbestos

10.1 Is your jurisdiction likely to follow the experience of
the US in terms of asbestos litigation?

While Ireland has had some asbestos-related litigation, it has not
been widespread due to the lack of any real exposure to asbestos. In
Ireland, asbestos litigation has centred on more controversial claims
for damages from the fear of contracting an asbestos-related disease,
as opposed to damages resulting from an actual physical injury or
psychiatric illness.

This jurisdiction does not allow the recovery by plaintiffs of damages
for psychiatric injury resulting from an irrational fear of contracting
a disease because of their negligent exposure to health risks by their
employers, where the risk is characterised by their medical advisors
as very remote. This is sometimes referred to as the “fear of disease”
and was confirmed in the recent case of B v C [2011]. The court
confirmed that it was well established that proof of damage was an
essential component of recovery in negligence, citing the UK case of
Rothwell v Chemical & Insulating Co Ltd [2008]. To date, there are
no proposals to follow the example of Northern Ireland or Scotland,
which have introduced specific legislation to counteract the Rothwell
decision. Therefore, in order to succeed, a plaintiff must suffer from
an actual physical injury or recognisable psychiatric illness as a
result of the exposure to asbestos.

10.2 What are the duties of owners/occupiers of premises
in relation to asbestos on site?

The law in Ireland does not specifically target owners/occupiers, but
focuses on duties of employers to employees. Asbestos is classed as
hazardous waste and, as such, those who handle it must be licensed
to do so. The Safety, Health and Welfare at Work (Exposure to
Asbestos) Regulations 2006 to 2010 (the “Asbestos Regulations”)
apply to activities in which employees are likely to be exposed to
dust arising from either, or both, asbestos and materials containing
asbestos, during their work. Employers and occupiers also have
duties in respect of workplaces and premises under the common law.

If its employees are “likely to be exposed”, an employer is required to
assess the risk to its employees’ health and safety. Employers must take
all necessary steps to identify presumed asbestos-containing materials
at a premises or place of work before commencing any demolition,
removal or maintenance work at the premises or place of work.

11 Environmental Insurance Liabilities

11.1 What types of environmental insurance are available
in the market, and how big a role does environmental
risks insurance play in your jurisdiction?

Environmental insurance is available in Ireland but is usually placed
through the London market or other major insurance markets. The

insurance types available include those covering environmental
risks in the professional indemnity policies of engineers or
architects, those contained in typical construction policies (which
tend to exclude all but pollution from “one-off” accidents), and
specific environmental insurance cover in relation to particular
risks arising from known or suspected pollution. Environmental
insurance does not play a very significant role in Ireland but like
all insurance, its absence could become very regrettable should
relevant contamination occur.

11.2 What is the environmental insurance claims
experience in your jurisdiction?

Due to a lack of reported cases, there is no readily available
claims experience in Ireland. Claims, where they arise, tend to be
substantial but we think that exposure of insurers tends to be limited
by the care that they exercise in assessing the risk involved and in
drafting the relevant policies (particularly the exclusion clauses).

12 Updates

12.1 Please provide, in no more than 300 words, a
summary of any new cases, trends and developments
in Environment Law in your jurisdiction.

Climate Action and Low Carbon Development Act 2015:

The Climate Action and Low Carbon Development Act 2015
(“Climate Act”) was commenced in December 2015. The Act
provides the tools and structures for Ireland to transition towards
a low carbon economy and it anticipates that this will be achieved
through a combination of a national mitigation plan (to lower
Ireland’s level greenhouse emissions); a national adaptation
framework (to provide for responses to changes caused by climate
change); and tailored sectoral plans (to specify the adaptation
measures to be taken by each Government ministry).

Recent Case Law:

The case of O ’Grianna & Others v An Bord Pleandla (2014) IEHC
632 was determined in December 2014. This case was taken by
local resident objectors to challenge a permission granted by ABP
for a wind farm. The applicants argued that the Environmental
Impact Assessment (“EIA”) carried out by ABP was flawed as it
failed to assess the cumulative impacts on the environment of the
construction of the wind farm along with the grid connection which
would later be required to connect the wind farm to the electricity
grid. Before this case was determined the grid connection part
of a development was generally considered to be “exempted
development” or development which did not require permission
from the local authority. In the case of O’Grianna, however, the
Court held that the grid connection was an integral part of the overall
development of which construction of the turbines was the first
part and the connection to the grid was the second. This case had
profound implications for all major energy developments requiring
an EIA which require a connection to the electricity grid. In January
2015, a draft Statutory Instrument (Planning and Development
(Amendment) Regulations 2016) was published, which sought to
legislate for the ruling in the O ’Grianna case, and which, if enacted,
will serve to de-exempt any grid connection for a development
which requires an EIA or Appropriate Assessment.

This issue of a failure to assess cumulative impacts also arose in
the case of An Taisce and Friends of the Irish Environment v An
Bord Pleandla (2015) IEHC 604. This case concerned an electricity
generating station which burned peat. Peat for the plant was
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harvested from bogs in the local area, but the relevant EIA carried
out by ABP did not assess the cumulative impacts of the power
plant and the peat extraction sites. The Court held that, as there
was a functional interdependence between the power plant and the
peat sites, the EIA should have assessed the indirect effects on the
environment of the peat harvesting cumulatively with the effects of
the power plant on the environment.

Some Recent Legislation:

Air Pollution Act (Marketing, Sale, Distribution and Burning
of Specified Fuels) (Amendment) Regulations 2015.

Chemicals Act (Control of Major Accident Hazards Involving
Dangerous Substances) Regulations 2015.

Environment (Miscellaneous Provisions) Act 2015.

Environmental Protection Agency (Advisory Committee)
Regulations 2015.

European Communities (Birds and Natural Habitats)
(Amendment) Regulations 2015.

European =~ Communities  (Environmental
(Amendment) Regulations 2015.

Liability)

European Union (Environmental Impact Assessment and
Habitats) (No 2) Regulations 2015.

European Union (Environmental Impact Assessment and
Habitats) Regulations 2015.

European Union (Household Food Waste and Bio-Waste)
Regulations 2015.

European Union (Properties of Waste which Render it
Hazardous) Regulations 2015.

European Union Environmental Objectives (Surface Waters)
(Amendment) Regulations 2015.

Waste Management (Collection Permit) (Amendment)
Regulations 2015.

Waste Management (Facility Permit and Registration)
(Amendment) Regulations 2015.

Waste Management (Food Waste) Amendment Regulations
2015.

Waste Management (Landfill Levy) Regulations 2015.
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Elva has a unique insight to bring to complex technical legal advice
required by you and has advised on planning and environmental
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