Irish Merger Control 2003 - 2017

Modelled on the EU system, Ireland’s merger control regime

is a “file and wait” system, requiring parties to notifiable

transactions to pre-notify their deal and suspend closing

pending the outcome of the review process.

The Competition and Consumer
Protection Commission (the “CCPC”)

- charged with primary responsibility
for Irish merger control - has strictly
defined time frames within which to
complete its review; either at Phase

1 (typically, 30 working days) or, if

the transaction involves substantive
competition law issues, following a more
protracted Phase 2 investigation of up to
an additional 9o working days (subject
to extension in certain circumstances).
Absent an explicit CCPC decision
within these deadlines, a deal is deemed
approved.

Transactions must be notified if:
(i) the aggregate Irish turnover of the

parties is not less than €50 million;
and

mccannfitzgerald.com

(ii) at least two of the parties involved in
the transaction have Irish turnover
of over €3 million each.

In addition, “media mergers” (including
the acquisition of any Irish media
business by another media operator
whether active in the State or not) must
be notified regardless of the turnover of
the parties involved.

Failure to notify deals that meet

these thresholds is a criminal offence;
notifiable transactions completed in
disregard of the suspensory requirement
may be void in Irish law.

McCann FitzGerald’s Competition,
Regulated Markets, EU & Trade Law
Group acted in over 250 of the 861
transactions notified over the past 15
years. No transaction the firm has filed
has been prohibited.
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OVERVIEW Irish Merger Control 2003 - 2017

Deals Notified Annually

In total, 861 transactions were notified to the Competition and Consumer Protection
Commission (formerly the Competition Authority) from 1 January 2003 to 31
December 2017.
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Filings annually

A revision to Competition Authority guidelines on the merger thresholds in late 2006 resulted in
fewer transactions being notified in 200y, although merger activity remained high that year.

Revision of merger thresholds, effective as of 31 October 2014, has resulted in more transactions being
notifiable to the Competion and Consumer Protection Commission

Decision Types

Phase 1 Phase 2
|
815 27

3 Prohibitions _4

Total Determinations

842
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Over the 15 year period from 2003~
2017, out of a total of 27 Phase 2
investigations, three deals have been
blocked, representing less than 0.5%
of the total number of notifications.
Of the 861 deals notified from 2003 to

In 2017, no Phase 2 investigation has
yet been opened. CCPC decisions on
10 filings remain outstanding (as of 4
January 2018), including a newspaper
deal involving two national titles, The
Irish Times and The Irish Examiner.

2017, nine were withdrawn following
notification meaning that no decision
was taken in respect of those cases.
Thus, of the 861 deals notified, 842 deals
have resulted in decisions, with a further
10 transactions awaiting determination
by the CCPC (as of 4 January 2018).

Comparison of EU and Irish Intervention Rates

93% 7%

Irish Statistics

for 2017 Unconditional Approval

*Intervention J

96% 4%

Irish Statistics

2003-2017 Unconditional Approval

*Intervention J

02% 8%

EU Statistics

2003-2017 Unconditional Approval

*Intervention J

To compare Irish and EU figures over a common timeframe, we used publicly available figures
compiled by the European Commission for the period 2003 - 2017. We classified the following

four European Commission and Irish CCPC decision types as interventions: (i) Phase 1 conditional
approvals; (ii) Phase 2 conditional approvals; (iii) prohibitions; and (iv) cases in which parties
withdrew their filing. For the Irish figures, we include Eason/Argosy which, although not notified

to the CCPC (or Competition Authority as it then was) under Irish merger control rules, was
abandoned after CCPC interaction with the parties. For Irish figures, we excluded decisions where
CCPC intervention was restricted to ancillary restraint issues (on the basis that such decisions were
not reflected in the European Commission figures). Including CCPC decisions involving modification
to ancillary restraints would increase the percentage of CCPC 2003 - 2017 interventions to 4.3%.
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Phase 1 (P1) & Phase 2 (P2) Timeframes

No Phase 2 investigations were initiated in respect of notifications filed in 2011 and 2017 (as of 4 January 2018).
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Average Phase 1 Average Phase 2 Average Total

60 days 61 days 121 days

mmm Cleared Unconditionally mmm Conditional Clearance  wmm Prohibited Outright mmm Withdrawn
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Key Investigations and Outcomes

2t01- 3to2 4to3 5to 4
monopoly (and above)
IBM / Schlumberger Kingspan / Xtratherm Kerry Group / Breeo Communicorp / Emap Coillte /
(#1 and #2 in the relevant (#1 and #2 = 85%) (#1 and #2 = 40%) (#1 and #2 = 80%) Weyerhaeuser
market)

(vertical overlap)

Eason [ Argosy** Heineken / S&N Premier Foods /| RHM C&C / Britvic UGC (Chorus) / NTL
(#1 and #2 in the relevant (#2 and #3 = 55%) (#1and #2 = 90%) (#1 and #2 = 65%) (minority cross-ownership)
market)
Uniphar / Cahill May Grafton / Heiton Galco / Sperrin Baxter Healthcare/
Roberts (#1 and #2 = 70%) (#1and #2 = 50%) Fannin Compounding
(#2 and #3 = c. 45%) (failing firm defence)
Topaz/Esso Stena /| P&O C&C / Largo
(#1 and #2 in highly (#1 and #4 = 50%) (#1 and #2 = 45%)

concentrated market with
high entry barriers)

Uniphar / Whelehan Barnett / Origin / Hall
mmm Cleared Unconditionally (#2 and #4 = 35%) (#2 and #4 = <40%)

mmm Conditional Clearance

United Care / Pharmexx
mmm Prohibited Outright (#1and #3 in “highly
concentrated” market)

mmm Withdrawn

Number of participants pre- and post-merger

*%

As a “non-notifiable” merger (ie one that did not meet Irish statutory reporting thresholds), the
Eason/Argosy deal was blocked under substantive competition rules rather than merger control
provisions.
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Industries Involved 2017 Parties Involved

. 2003-201 5017*
| 20% Retail 3-2014 2015-2017

5 .
| I 15% Dairy, Food & Beverage Irish deals

Irish deals
(involving an

(involving an

I 15% Commercial Real Estate Irish target) Irish target)
| 80 %
| 15% Media & Marketing 34%
Other Deals

I 10% Hospitality/Hotels
66 %

| 10% Transportation/Distribution
| 5% Healthcare

I 5% Communications Other Deals

20 %

I 5% Energy/Waste

*This reflects revisions made to the Irish
notification thresholds in late 2014.
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Competition, Regulated Markets, EU & Trade Law Group

With an unmatched record for achieving results, McCann FitzGerald’s
Competition, Regulated Markets, EU & Trade Law Group is widely recognised as

being at the forefront of this practice area in Ireland.

Market Commentary

Clients praise the firm as “efficient,
precise and capable. Advice is reliable
and sensitively handled.”

Chambers, 2017

Clients praised the firm’s “good
advice and support in a challenging
environment,” pointing out that “its
availability is top notch.”
Chambers, 2017

McCann FitzGerald has ‘excellent
industry knowledge’
Legal 500, 2017

Practice head Philip Andrews is ‘top
class’.
Legal 500, 2017

McCann FitzGerald has ‘an excellent
depth of knowledge and ability to
communicate’.

The Legal 500, 2016

All law firms say they are client-
focused, but it really rings true with
McCann FitzGerald. The partners are
unpretentious, and I feel it is all about
the client. The lawyers are engaging,
incredibly focused at meeting difficult
deadlines, very pragmatic, and take

a lot of time to really understand the
commercial context and tailor the
advice.”

Chambers, 2016

McCann FitzGerald’s clients rate it “head
and shoulders above the rest.”
The Legal 500, 2015

McCann FitzGerald is known for its
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outstanding team handling important EU
and competition mandates, particularly
merger control and state aid. Clients
benefit from the firm’s Brussels offering.
“The team is very authoritative in its
advice; it is alert to the international
ramifications on our business.” “The
firm has very broad areas of knowledge
and is very good at pulling teams
together as required.”

Chambers, 2014

The Competition, Regulated Markets &
EU Law Group is recognised as an ‘Elite’
competition practice.

Global Competition Review,

Ireland Survey 2014

This accomplished team provides a
comprehensive service across this area,
and clients highlight the strength of the
group’s expert, considered advice. “The
team is staffed by smart, quick-thinking
lawyers who have the ability to see
different angles, and are not afraid to give
unpopular advice.” “The hallmark of the
firm is precise and intellectual counsel.”
Chambers, 2013

As one of the few Irish firms with a
Brussels office, McCann FitzGerald has
a definite edge in competition work.
Clients highlight the seamless, high-
quality service they receive from the
team. Sources say: “It is practical and
understands the balance between getting
things done and winning every point.”
“It is an open, informal and cohesive
team.”

Chambers, 2012
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Key Contacts

Philip Andrews Laura Treacy

Partner, Group Head Senior Associate
+353 1611 9143 +32 2 740 0370
philip.andrews@ laura.treacy@

mccannfitzgerald.com mccannfitzgerald.com

Sinead McGarrigle Sharon Browne

Associate Legal Executive

+353 1 511 1586 +353 1 611 9121
sinead.mcgarrigle@ sharon.browne@
mccannfitzgerald.com mccannfitzgerald.com

FT Law firm of the year

- Republic of Ireland
TOP 50

INNOVATIVE
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LAWYERS 2017

Principal Office

Riverside One, Sir John Rogerson’s Quay
Dublin 2 po2 X576

+353 1 829 0000

London

Tower 42, Level 38C, 25 Old Broad Street
London EC2N 1HQ

+44 20 7621 1000

New York

Tower 45, 120 West 45th Street, 19th Floor
New York, NY 10036

+1 646 952 6001

Brussels
40 Square de Mee(s, 1000 Brussels

+32 2,740 0370

This document is for general guidance only and should not be regarded as a substitute for professional advice.

Such advice should always be taken before acting on any of the matters discussed.

© McCann FitzGerald, January 2018
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