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Chapter 41
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Martin O’Neill

Ireland

2 Guarantees

2.1 Can a company guarantee borrowings of one or more 
other members of its corporate group (see below for 
questions	relating	to	fraudulent	transfer/financial	
assistance)?

Yes, in principle, provided the company has the capacity to do so 
and there is sufficient corporate benefit.  There are a limited number 
of instances where there are statutory prohibitions (e.g. see the 
financial assistance section below) but there are often also applicable 
exceptions or “whitewash” procedures.  

2.2 Are there enforceability or other concerns (such as 
director liability) if only a disproportionately small (or 
no)	benefit	to	the	guaranteeing/securing	company	can	
be shown?

A third party without notice dealing with a company in good faith 
should not be prejudiced by a lack of corporate benefit for a company 
in entering into a transaction.  The company’s directors, however, 
have fiduciary duties and could be found in breach of these if they 
caused the company to enter into a transaction without benefit.  It 
is sensible for directors to document in board minutes the reasons 
(including benefit) for the company’s entry into material contracts.

2.3 Is lack of corporate power an issue?

Under the new Companies Act 2014 (in force since June 2015) there 
are a number of different types of company and the issue of corporate 
capacity or power is relevant to differing extents dependent on the 
type of company.  Regardless of the company type, the directors 
have an obligation to ensure that they do not procure entry by the 
company into a contract which is outside the objects of the company 
(where relevant) or the powers given to the directors.  Lack of 
corporate capacity or power should not, however, generally render a 
guarantee void against a third party acting in good faith.  

2.4	 Are	any	governmental	or	other	consents	or	filings,	
or other formalities (such as shareholder approval), 
required?

Generally a resolution of the board of directors, evidenced by board 
minutes, is all that is required.  A guarantee must be in writing, signed 
by the guarantor and for good consideration.  Guarantees are usually 
executed as deeds to avoid the risk of an argument based on a lack of 
consideration.

1 Overview

1.1	 What	are	the	main	trends/significant	developments	in	
the lending markets in your jurisdiction?

Robust conditions returned to the Irish lending market as the 
domestic banks emerged from a period of economic and institutional 
fragility to take a significant share in the senior debt market.  The 
competition between these lenders for transactions in the commercial 
real estate, construction and SME sectors has led to relatively 
favourable conditions, both in relation to pricing and covenant 
levels, for borrowers in 2015/2016.  A notable feature has been the 
continued growth of the direct lending market, as new non-bank 
lenders continue to emerge in a manner reflective of trends in the US 
and the UK.  The deleveraging process undertaken by domestic and 
non-domestic banks in relation to their non-performing and non-core 
loan books in Ireland continued in 2015, and secondary transactions 
arising from these loan sales, continue to bring a large volume of 
transactions to the market.  Borrowers have taken advantage of the 
benefits of the newly available Irish Collective Asset-management 
Vehicle (known as an ICAV), a corporate fund introduced under 
legislation in Ireland in 2015, which is attractive when borrowing 
against commercial real estate as ICAVs are exempt from Irish tax 
on their income and profits.  Irish company law was also overhauled, 
with a view to making it more efficient and business-friendly, by the 
commencement of the Companies Act 2014 on 1 June 2015.   

1.2	 What	are	some	significant	lending	transactions	that	
have taken place in your jurisdiction in recent years?

Loan sales have continued to feature strongly, including Project 
Poseidon in which Lloyds Banking Group sold a portfolio of loans 
with a nominal value of €3.6 billion and Project Jewel in which 
the National Asset Management Agency sold loans secured on the 
principal retail shopping centres in Ireland for approximately €1.8 
billion.  Ireland also continued in its role as one of the world’s key 
aviation finance jurisdictions with some major transactions e.g. 
Aercap’s acquisition of International Lease Finance Corporation for 
USD$3 billion plus shares in Aercap (funded through debt and cash) 
to create the leading global franchise in the aircraft leasing industry.  
The re-emergence of confidence in the real estate sector has brought 
with it numerous significant financing transactions including the 
€68 million acquisition of the Frascati shopping centre in Dublin.
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can be legal or equitable.  For an assignment to be legal, it must be 
in writing, absolute, for the entire debt and notice must be served 
on the debtor.  Where these criteria are not met, the assignment is 
equitable.  A legal assignment has a number of advantages over an 
equitable assignment, e.g. the assignee can sue the debtor directly, 
it has a higher priority and the debtor cannot discharge the debt by 
set-off against the assignor.  

3.5 Can collateral security be taken over cash deposited 
in	bank	accounts?	Briefly,	what	is	the	procedure?

Yes; security can be created over the rights of an account-holder to 
the debt represented by the account.  Where the account is held with 
a third party bank, security is created by way of assignment.  Notice 
is usually served on the account bank to effect a legal (rather than 
equitable) assignment and certain acknowledgments are requested 
from the account bank.  It is not unusual for the account bank to 
ignore such a request unless specifically negotiated in advance.  In 
certain transactions, lenders will also require an account control 
agreement though these are not typical in the Irish market.  Where 
the account is held with the lender, security is created by way of a 
charge, which can be either fixed or floating.  For a charge to be 
categorised as fixed (regardless of how it is described), the lender 
needs to exercise a significant level of control over the account.

3.6 Can collateral security be taken over shares in 
companies incorporated in your jurisdiction? Are the 
shares	in	certificated	form?	Can	such	security	validly	
be granted under a New York or English law governed 
document?	Briefly,	what	is	the	procedure?

Collateral security can be taken over shares in an Irish company.  
Shares in an Irish company can be either certificated or uncertificated.  
Following the principles of lex situs, it would be very unusual to 
seek to create security over shares in an Irish company by means of a 
New York or English law governed document, but it is not, in theory, 
impossible to do so.  Security over shares in an Irish company is 
generally effected by a deed of charge, which is accompanied by 
a number of ancillary documents to assist enforcement, e.g. stock 
transfer forms and original share certificates.  It is also possible to 
take a legal mortgage of shares but this is less common.

3.7	 Can	security	be	taken	over	inventory?	Briefly,	what	is	
the procedure?

Yes; as inventory is revolving by nature, security is generally 
effected by way of a floating charge.

3.8 Can a company grant a security interest in order to 
secure its obligations (i) as a borrower under a credit 
facility, and (ii) as a guarantor of the obligations of 
other borrowers and/or guarantors of obligations 
under a credit facility (see below for questions relating 
to the giving	of	guarantees	and	financial	assistance)?

Yes, provided the transaction itself does not give rise to a restriction 
(e.g. see section 4 below).

3.9 What are the notarisation, registration, stamp duty 
and other fees (whether related to property value or 
otherwise) in relation to security over different types 
of assets?

Security created over certain categories of assets by an Irish 
company or by a non-Irish “relevant external” company must be 

2.5 Are net worth, solvency or similar limitations imposed 
on the amount of a guarantee?

Not as a matter of law; however, a guarantee given where a company 
is insolvent or close to becoming insolvent is capable of being set 
aside.  Please refer to section 8 below.

2.6 Are there any exchange control or similar obstacles to 
enforcement of a guarantee?

No; however, international controls or sanctions (e.g. in connection 
with terrorist financing) could apply in Ireland and it is prudent for 
a lender to ensure that none are relevant to the particular guarantee.

3 Collateral Security

3.1 What types of collateral are available to secure 
lending obligations?

In principle, a lender can take security over any Irish assets 
belonging to an Irish company.  

3.2 Is it possible to give asset security by means of 
a general security agreement or is an agreement 
required	in	relation	to	each	type	of	asset?	Briefly,	
what is the procedure?

A secured financing will often involve an obligor company granting 
an “all assets” debenture, which is expressed to create (i) a floating 
charge over all present and future assets, and (ii) fixed charges and 
specific security assignments over certain classes of assets (e.g. 
real estate, receivables, intellectual property, shares and material 
contracts).  Where details of specific assets are available these 
should be included in schedules to the debenture, where they are to 
be subject to a fixed charge.  
A prescribed form security document is also required where a company 
creates security over real estate registered in the Land Registry. 

3.3 Can collateral security be taken over real property 
(land),	plant,	machinery	and	equipment?	Briefly,	what	
is the procedure?

Yes.  Such security can be created by a charge executed as a 
deed.  Assuming the assets are already owned by the company and 
identifiable, the charge should be a legal charge.  It is also possible 
to create security over future land, plant, machinery and equipment; 
however, such security is equitable (rather than legal) in nature.  To 
obtain a legal charge over such future property a supplemental charge 
should be executed once it has been acquired.  As noted in question 
3.2 above, where title to the real estate being charged is registered 
in the Land Registry, a prescribed form security document must also 
be executed.  Other forms of security (e.g. mortgage, pledge, lien 
and hypothecation) are also possible in respect of plant, machinery 
and equipment.

3.4 Can collateral security be taken over receivables?  
Briefly,	what	is	the	procedure?	Are	debtors	required	
to	be	notified	of	the	security?

Security can be taken over receivables by way of security assignment 
and/or by way of charge (fixed or floating).  A security assignment 

McCann FitzGerald Ireland
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4 Financial Assistance

4.1 Are there prohibitions or restrictions on the ability 
of a company to guarantee and/or give security to 
support	borrowings	incurred	to	finance	or	refinance	
the direct or indirect acquisition of: (a) shares of the 
company; (b) shares of any company which directly or 
indirectly owns shares in the company; or (c) shares 
in a sister subsidiary?

(a) Shares of the company
 Yes; the Companies Act 2014 prohibits a company giving 

“financial assistance” (which includes guarantees and security) 
for the purpose of an acquisition made or to be made by a 
person of shares in the company (or where the company is a 
subsidiary, in its holding company).  

 In the case of a private company, certain exceptions apply 
(including a refinancing exception) and it is also possible to 
“whitewash” the financial assistance through the summary 
approval procedure set out in the Act.  The summary approval 
procedure requires, amongst other matters, shareholder 
approval and a declaration of solvency by the directors.  

 In the case of a public company, while certain exceptions 
apply, the whitewash procedure is not available.

(b) Shares of any company which directly or indirectly owns 
shares in the company

 As noted above, the prohibition on financial assistance also 
applies to the giving of financial assistance for the purchase 
of shares in a company’s holding company (direct or indirect).  
The position regarding exceptions and availability of a 
whitewash procedure is as summarised at paragraph (a) above.  
In addition, a private company cannot whitewash financial 
assistance for the purpose of an acquisition of shares in its 
holding company if the holding company is a public company.

(c) Shares in a sister subsidiary
 There is no statutory prohibition on the giving of guarantees 

and/or security in connection with financing provided for 
the acquisition of shares in a sister subsidiary.  As usual, the 
directors of the company giving the guarantees and/or security 
need to be comfortable that there is adequate corporate benefit.

5 Syndicated Lending/Agency/Trustee/
Transfers

5.1 Will your jurisdiction recognise the role of an agent 
or trustee and allow the agent or trustee (rather than 
each lender acting separately) to enforce the loan 
documentation and collateral security and to apply 
the proceeds from the collateral to the claims of all 
the lenders?

Yes; the use of facility agents and security trustees for syndicated 
lending transactions is well established in the Irish market.  The loan 
(and, where relevant, intercreditor) documentation should outline 
the roles of the agent and trustee and how enforcement proceeds are 
distributed.

5.2 If an agent or trustee is not recognised in your 
jurisdiction, is an alternative mechanism available 
to achieve the effect referred to above which would 
allow one party to enforce claims on behalf of all 
the lenders so that individual lenders do not need to 
enforce their security separately?

This is not applicable in Ireland.

registered in the Irish Companies Registration Office (the “CRO”).  
The registration can only be effected through the CRO’s online 
system and the registration must be made within 21 days, otherwise 
the security is void against a liquidator and other creditors.  
Where a fixed charge is created over book debts a notification should 
also be made to the Irish Revenue, as failure to do so may impact on 
the secured party’s level of recovery.
Security created over real estate in Ireland should be registered with 
the Irish Property Registration Authority.  The procedure differs 
depending on where title to the property is registered (Land Registry 
or Registry of Deeds).  
Depending on the circumstances, other registrations may also be 
required e.g. at the Irish Patents Office or relevant Circuit Courts 
(for “agricultural chattels”).  In addition, registration in non-Irish 
registers may also be needed e.g. the European Patents Office and 
the International (Cape Town) Registry (for aircraft).
Irish stamp duty is not payable on the execution of security 
documents and security documents are not required to be notarised 
under Irish law.  Stamp duty is payable in connection with the 
realisation of certain assets, including real property and shares.

3.10	 Do	the	filing,	notification	or	registration	requirements	
in relation to security over different types of assets 
involve	a	significant	amount	of	time	or	expense?

Assuming title to the secured assets is in order, the time and cost 
involved in making such filings is not significant.  It is worth 
noting, however, that a transfer of real property will require a “first 
registration” application if title is registered in the Registry of Deeds 
and this can take a significant period of time to be processed.

3.11 Are any regulatory or similar consents required with 
respect to the creation of security?

Generally speaking, no; however, where a security assignment 
is being taken in respect of a contract it may be necessary to get 
the prior consent of the counterparty to the contract.  If regulated 
persons or assets are involved, additional consents may be required.

3.12 If the borrowings to be secured are under a revolving 
credit facility, are there any special priority or other 
concerns?

No; the approach to security for a revolving facility and other types 
of facilities should not be different.

3.13 Are there particular documentary or execution 
requirements (notarisation, execution under power of 
attorney, counterparts, deeds)?

While only a limited number of assets require a security document 
to be executed as a deed, it is standard practice in Ireland for all 
security documents to be executed as deeds.  The formalities for 
execution of deeds are set out in legislation (and in a company’s 
constitution) and typically involve application of a company’s 
corporate seal.  
A lender will generally expect to receive a director’s certificate 
which will include, amongst other matters, certified copies of the 
company’s constitution and board minutes approving execution of 
the relevant documents.  
Unlike certain other jurisdictions, signature pages should not be 
signed in advance of security documents being finalised.

McCann FitzGerald Ireland
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withhold an amount on account of Irish tax from the 
purchase proceeds, currently at a rate of 15 per cent.  This 
is unless that purchaser is provided with a Tax Certificate 
issued by the Revenue Commissioners (to the seller upon 
application by the seller provided that certain conditions 
are met) relieving that obligation; and

(iii) where enforcement includes the sale of property by or on 
behalf of the holder or beneficiary of security, in relation 
to capital gains tax or corporation tax on chargeable gains 
the seller must account for any such taxes that would 
otherwise be due from the security-provider out of the 
proceeds realised before they are applied for any other 
purpose.  Accordingly such tax liability, if arising, must 
be settled in priority to any secured liability, regardless of 
the security provided.

6.2 What tax incentives or other incentives are provided 
preferentially to foreign lenders? What taxes apply to 
foreign lenders with respect to their loans, mortgages 
or other security documents, either for the purposes 
of effectiveness or registration?

No tax incentives are provided preferentially to foreign lenders.  
No taxes generally apply to foreign lenders with respect to their 
loans, mortgages or other security documents for the purposes of 
effectiveness or registration.  In limited circumstances, where a loan 
is not vanilla, stamp duty might arise on the acquisition of a loan by 
way of assignment (rather than origination or novation).

6.3 Will any income of a foreign lender become taxable 
in your jurisdiction solely because of a loan to or 
guarantee and/or grant of security from a company in 
your jurisdiction?

Pursuant to general Irish tax rules, unless otherwise exempt, any 
person in receipt of Irish source interest income would be technically 
liable to Irish income tax.  This would include a company that is not tax 
resident in Ireland or operating in Ireland through a branch or agency 
with which the loan is connected.  There are, however, exemptions 
from such income tax in Irish law, available in certain circumstances to 
lenders resident in an EU Member State or in a territory that has signed 
a double taxation agreement with Ireland.  Separately, exemption may 
be available under a double taxation agreement itself. 

6.4	 Will	there	be	any	other	significant	costs	which	would	
be incurred by foreign lenders in the grant of such 
loan/guarantee/security, such as notarial fees, etc.?

No; see question 3.9 above.

6.5 Are there any adverse consequences to a company 
that is a borrower (such as under thin capitalisation 
principles) if some or all of the lenders are organised 
under the laws of a jurisdiction other than your 
own? Please disregard withholding tax concerns for 
purposes of this question.

Ireland does not have thin capitalisation rules per se.  However, in 
relation to the tax-deductibility of interest paid by a company to 
lenders outside Ireland specifically, where that interest is paid to a 
company with which the Irish payer of interest has more than a 75 
per cent shareholding relationship, that interest may be regarded as a 
distribution and not tax-deductible in certain cases.  These rules are, 
however, dis-applied in numerous circumstances including where 
the lender is resident in an EU Member State or pursuant to the 
provisions of a double taxation agreement.

5.3 Assume a loan is made to a company organised 
under the laws of your jurisdiction and guaranteed 
by a guarantor organised under the laws of your 
jurisdiction. If such loan is transferred by Lender 
A to Lender B, are there any special requirements 
necessary to make the loan and guarantee 
enforceable by Lender B?

Provided the transfer is a valid one, Lender B should be able to 
enforce the loan and guarantee documentation directly against the 
relevant obligors.  Lender B may be required to provide evidence 
to a court of the validity of the transfer and should also ensure that 
related security registrations are updated to refer to Lender B.  
If the “transfer” is an assignment of the benefit of Lender A’s rights 
(rather than a transfer of the rights and obligations which would 
require borrower and guarantor approval), then the assignment will 
need to meet the criteria of a legal assignment (see question 3.4 
above), including service of notice on the borrower and guarantor, 
to enable Lender B to enforce the rights directly.  In the case of 
a regulated loan and/or guarantee, compliance with regulatory 
requirements would also be necessary.

6 Withholding, Stamp and Other Taxes; 
Notarial and Other Costs

6.1 Are there any requirements to deduct or withhold tax 
from (a) interest payable on loans made to domestic 
or foreign lenders, or (b) the proceeds of a claim 
under a guarantee or the proceeds of enforcing 
security?

(a) Unless an exemption is available, Irish withholding tax 
applies to payments of Irish source yearly interest made by a 
company, currently at a rate of 20 per cent.

 Yearly interest means interest other than short interest, 
while short means interest that is not capable of arising for a 
period of more than one year.  Accordingly unless a facility 
has a scheduled maturity of one year or less, interest arising 
thereon would be yearly interest. 

 Separately, interest paid by a borrower that is resident in 
Ireland or operating in Ireland through a branch or agency 
with which the relevant facility is connected or that is paid on 
borrowings secured on Irish land or buildings would typically 
be regarded as having an Irish source. 

 There are, however, numerous exemptions from this 
obligation to withhold an amount for, or on account of, Irish 
tax from a payment of Irish source yearly interest arising on a 
loan and these are regularly availed of by both domestic and 
foreign lenders in financing transactions following careful 
analysis of their availability. 

(b) In relation to the proceeds of a claim under a guarantee, 
should the payments be regarded sui generis, then no Irish 
withholding tax should apply as Irish withholding tax does 
not apply to guarantee payments per se.  However, should 
a guarantor step into the shoes of the borrower, the ensuing 
guarantee payments may be regarded as payments of interest 
whereby the analysis outlined at (a) should be relevant.

 In relation to the proceeds of enforcing security:
(i) should any such proceeds comprise interest, the analysis 

at (a) above would apply;
(ii) in general, in connection with a sale of land or certain 

mineral or exploration rights in Ireland or unquoted 
shares in a company where those shares derive their value 
wholly or mainly from those assets, if the consideration 
is in excess of €500,000, the purchaser is obliged to 
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7.3 Assuming a company is in payment default under a 
loan agreement or a guarantee agreement and has 
no legal defence to payment, approximately how long 
would it take for a foreign lender to (a) assuming 
the	answer	to	question	7.1	is	yes,	file	a	suit	against	
the company in a court in your jurisdiction, obtain 
a judgment, and enforce the judgment against the 
assets of the company, and (b) assuming the answer 
to question 7.2 is yes, enforce a foreign judgment in 
a court in your jurisdiction against the assets of the 
company?

The period of time in which a judgment can be obtained and enforced 
against assets can vary significantly from case to case, depending 
on whether the defendant defends the proceedings, whether the 
plaintiff can obtain judgment summarily (i.e. without the need for a 
full oral hearing), whether the case meets one of the criteria for entry 
into the Commercial Division of the High Court and how busy the 
Court lists are during any particular period.
If the proceedings seek to enforce an Irish law governed contract, 
one might expect to obtain judgment within the following periods:
■ if the defendant does not enter an appearance, within 6–10 

weeks from the date of demand; 
■ if the proceedings are contested but the court awards summary 

judgment, within 9–12 months in the High Court and within 
3–4 months in the Commercial Court; and

■ if the proceedings are fully contested and remitted for a full 
oral hearing, within 9–18 months in the Commercial Court, 
though it could take up to two years in the ordinary High 
Court.  The timeframe for obtaining judgment will often 
depend on the scope and extent of discovery.

If the proceedings seek to enforce a foreign law governed contract, 
these periods could increase somewhat, as the parties will be 
required to produce to the court expert evidence of the particular 
governing law.
The period of time required to enforce a judgment against assets 
once obtained depends entirely on the nature of the asset.  For 
example, judgments can be secured against real property within 
a matter of weeks but it can take considerably longer to actually 
realise value from the property once secured.
Judgments obtained in an EU Member State can be enforced very 
quickly in Ireland under the Recast Brussels Regulation, provided 
the judgment debtor does not contest the enforceability of the 
judgment in Ireland.  Proceedings for the recognition of judgments 
obtained outside the EU can take a number of months, as described 
above, before the judgment creditor is in a position to enforce the 
judgment against assets.

7.4 With respect to enforcing collateral security, are 
there	any	significant	restrictions	which	may	impact	
the timing and value of enforcement, such as (a) a 
requirement for a public auction or (b) regulatory 
consents?

A well-drafted security document should provide the security-
holder with sufficient powers to enable it to enforce and realise 
security with relative ease, though the need for regulatory consents 
will depend on the nature of the secured assets.
Where a receiver is appointed to realise secured assets, the receiver 
is under an obligation to obtain the best price reasonably possible 
for the relevant assets.  To ensure that the receiver complies with 
this obligation he will typically obtain independent valuations of the 
assets and/or undertake an open marketing process.  This process 
can impact on both the timing and value of realisation.

7 Judicial Enforcement

7.1 Will the courts in your jurisdiction recognise a 
governing law in a contract that is the law of another 
jurisdiction (a “foreign governing law”)? Will courts in 
your jurisdiction enforce a contract that has a foreign 
governing law?

Ireland is bound by Regulation (EC) No. 593/2008 on the law 
applicable to contractual obligations (the “Rome I Regulation”).  
Article 3 of the Rome I Regulation provides that a contract shall 
be governed by the law chosen by the parties.  Accordingly, if a 
contract specifies that the laws of any EU Member State (or any 
other country) shall apply, the Irish court shall be bound to apply 
the parties’ choice.  
However, pursuant to Article 3(3), where mandatory rights or 
protections afforded under Irish law do not exist under the law chosen 
by the contracting parties, the Irish court will afford those rights and 
protections to the relevant contracting party, notwithstanding the 
governing law chosen by the parties.

7.2 Will the courts in your jurisdiction recognise and 
enforce a judgment given against a company in New 
York courts or English courts (a “foreign judgment”) 
without re-examination of the merits of the case?

Judgments granted by the Courts of an EU Member State (e.g. 
England)
Ireland is bound by Regulation (EU) No. 1215/2012 (the “Recast 
Brussels Regulation”).  Chapter III provides that a judgment made 
by the courts of one Member State can be enforced in another 
Member State as if it had been delivered in that Member State itself.
Certain safeguards are provided for judgment debtors, including if:
■ it would be manifestly contrary to public policy in the 

enforcing state;
■ the defendant was not properly served with the proceedings 

in sufficient time to arrange for his defence; or 
■ the judgment is irreconcilable with a judgment given between 

the same parties in the enforcing state.
Judgments granted outside the EU (e.g. New York)
In order to be enforceable, a foreign judgment must, amongst 
other matters, (a) be for a definite sum of money, (b) be final and 
conclusive, and (c) have been given by a court of “competent 
jurisdiction” (a concept recently considered by the Supreme 
Court).  The Irish courts will be particularly concerned that the 
foreign proceedings were properly served on the judgment debtor in 
accordance with Irish service requirements, such that the judgment 
debtor had an adequate opportunity to defend the proceedings.
To enforce a judgment originating outside the EU, the procedure 
is to issue and serve a summary summons with a modified special 
endorsement of claim referring to the foreign judgment, and then 
bring a motion for liberty to enter final judgment grounded on 
affidavit. 
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8.2 Are there any preference periods, clawback rights 
or other preferential creditors’ rights (e.g., tax debts, 
employees’ claims) with respect to the security?

Preference periods
A floating charge on the undertaking or assets of a company created 
within 12 months (or two years in the case of “connected persons”, 
which can include related companies) before the commencement of 
the winding-up of that company shall be invalid:
■ unless it can be shown that the company was solvent 

immediately after the creation of the floating charge; and 
■ except as to money actually advanced or paid in consideration 

for the charge.
Clawback rights
(i) Unfair preference: Any payment or other transfer of property 

(including security) by a company within six months of its 
being wound up insolvent in favour of any creditor with a view 
to giving such a creditor a preference over other creditors, shall 
be deemed an unfair preference.  The six-month period extends 
to two years where the creditor is a “connected person”. 

 If a transaction is held to be an unfair preference, a liquidator 
or receiver of the company may recover the money paid or 
property transferred to the creditor, or may have the security 
set aside.

(ii)  Improper transfers: where a company is being wound up, a 
liquidator, creditor or contributory of a company can apply to 
court to have a disposition (including security) set aside, and 
for the return of the assets the subject of the disposal, where 
such disposition had the effect of perpetrating a fraud on the 
company, its creditors or members.  There is no time limit 
within which an improper transfer can be challenged.

Preferential creditors
(i)  Priority over fixed charges: except for the expenses of an 

unsuccessful examinership and the possible capital/corporate 
gains taxes referred to in question 6.1, a fixed charge security-
holder has priority to the proceeds of realisation of fixed 
charge assets.

(ii)  Priority over floating charges: the expenses of an 
examinership, the costs and expenses of liquidation, certain 
taxes, rates and employee claims have priority over the claims 
of creditors holding security in the form of a floating charge.

8.3 Are there any entities that are excluded from 
bankruptcy proceedings and, if so, what is the 
applicable legislation?

Insurance companies are not excluded from the usual procedures 
for liquidating insolvent companies in Ireland.  However, an 
additional procedure exists for dealing with insolvent insurance 
companies known as “administration”, which is provided for under 
the Insurance (No. 2) Act 1983. 

8.4 Are there any processes other than court proceedings 
that are available to a creditor to seize the assets of a 
company in an enforcement?

A secured creditor can enforce its security without recourse to 
court proceedings.  An unsecured creditor cannot seize assets of a 
debtor without obtaining and enforcing a judgment through court 
proceedings.

7.5 Do restrictions apply to foreign lenders in the event of 
(a)	filing	suit	against	a	company	in	your	jurisdiction	or	
(b) foreclosure on collateral security?

Foreign lenders are not under any restrictions which do not apply to 
domestic lenders.

7.6 Do the bankruptcy, reorganisation or similar laws in 
your jurisdiction provide for any kind of moratorium 
on enforcement of lender claims? If so, does the 
moratorium apply to the enforcement of collateral 
security?

In corporate insolvency, most procedures in Ireland do not provide 
for a moratorium on the enforcement of security.  However, Irish 
law provides for a corporate rescue procedure called “examinership” 
by which an insolvent company can apply for the protection of the 
court for a period of up to 100 days, to allow it time to formulate 
a Scheme of Arrangement designed to facilitate the survival of the 
company.  During the period of court protection, creditors may not 
take any enforcement action against the company.  
Where the Scheme of Arrangement is approved by the court, 
creditors’ claims can be unilaterally written down in accordance with 
the terms of the Scheme.  However, in order to approve a Scheme, the 
court must be satisfied that the company has a reasonable prospect 
of survival as a going concern, and must consider objections raised 
by creditors to ensure that the Scheme is not “unfairly prejudicial” 
to their interests.

7.7 Will the courts in your jurisdiction recognise and 
enforce an arbitral award given against the company 
without re-examination of the merits?

Ireland is a contracting state to the New York Arbitration 
Convention, which provides for the recognition and enforcement 
of arbitral awards, subject to the exceptions provided for in the 
Convention.  The New York Convention has force of law in Ireland 
under section 24 of the Arbitration Act 2010, and under section 23 
of that Act, an arbitral award may be enforced by action or, by leave 
of the High Court, in the same manner as a judgment or order of the 
High Court with the same effect; where leave of the High Court is 
given, judgment may be entered in terms of the award. 

8 Bankruptcy Proceedings

8.1 How does a bankruptcy proceeding in respect of a 
company affect the ability of a lender to enforce its 
rights as a secured party over the collateral security?

Note for section 8: as a general comment, the term “bankruptcy” 
in Ireland relates solely to a procedure for personal insolvency and 
does not relate to companies.  The equivalent corporate procedure 
in Ireland is known as “liquidation” and the information provided 
herein relates solely to corporate insolvency.
The liquidation of a company in Ireland does not affect the ability 
of a secured lender to enforce security granted by that company.  An 
examinership, however, does create a moratorium on enforcement; 
please see question 7.6.
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subject to the codes of conduct and regulations issued by the Central 
Bank of Ireland when lending to certain persons.  It should be noted, 
however, that by lending to a company in Ireland or purchasing a 
loan originally made by a regulated lender, an unregulated lender 
may also incur obligations in respect of their conduct (for example 
under the Credit Reporting Act 2013 and the Consumer Protection 
(Regulation of Credit Servicing Firms) Act 2015).  Ireland does not 
have particular statutory licensing or eligibility requirements for an 
agent under a syndicated facility agreement.

11  Other Matters

11.1 Are there any other material considerations which 
should be taken into account by lenders when 
participating	in	financings	in	your	jurisdiction?

As a general comment, please note that the above responses relate 
to Irish companies.  Additional material considerations apply 
when dealing with other counterparties such as natural persons or 
regulated funds (whether constituted as an “investment company” 
or otherwise).  Specific advice will always be needed on the terms 
of the particular transaction being entered into.

9 Jurisdiction and Waiver of Immunity

9.1 Is a party’s submission to a foreign jurisdiction legally 
binding and enforceable under the laws of your 
jurisdiction?

Yes, in principle.  The precise rules governing recognition of 
submission to a foreign jurisdiction depend on the jurisdiction 
chosen.

9.2 Is a party’s waiver of sovereign immunity legally 
binding and enforceable under the laws of your 
jurisdiction?

The Irish courts will in principle give effect to a contractually agreed 
waiver of state immunity from jurisdiction and enforcement.

10  Licensing

10.1 What are the licensing and other eligibility 
requirements in your jurisdiction for lenders to a 
company in your jurisdiction, if any?  In connection 
with any such requirements, is a distinction made 
under the laws of your jurisdiction between a lender 
that is a bank versus a lender that is a non-bank? 
If there are such requirements in your jurisdiction, 
what are the consequences for a lender that has not 
satisfied	such	requirements	but	has	nonetheless	
made a loan to a company in your jurisdiction? What 
are the licensing and other eligibility requirements 
in your jurisdiction for an agent under a syndicated 
facility for lenders to a company in your jurisdiction?

Generally it is not necessary for a lender to be licensed before lending 
to a company in Ireland.  Regulated lenders (such as banks) are 
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